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STATEMENT OF ISSUES


1.	Were there constitutional deficiencies in the statutes authorizing the formation of regional transit agencies, such that Sound Transit had no authority to collect taxes or issue bonds?





2.	Would it be an impairment of Sound Transit’s obligations under its 1999 bond series to stop collecting the motor vehicle excise taxes previously authorized by a statute subsequently repealed by Initiative 776, and to what extent?� 





3.	If Permanent Offense and the other Appellants� prevail in this appeal, are they entitled to attorney fees on a “common fund” theory?  





STATEMENT OF THE CASE


	This is the second appeal in a case which arose as a challenge to the constitutionality of Initiative Measure No. 776 (Laws of 2003, chapter 1) (“Initiative 776” or “I-776”), a measure approved by the voters at the 2002 general election.  Initiative 776 set a limit on all state and local motor vehicle excise fees (as to cars and other small vehicles) of $30 per year, and repealed several taxes and fees which exceeded that limit.  


	Shortly after the measure was approved, King and Pierce Counties (together with the City of Tacoma and several individuals) filed this action, alleging that I-776 was unconstitutional on a number of alternative theories.  Sound Transit and several individuals and organizations intervened as additional plaintiffs.  The State of Washington was the original defendant, but additional parties also intervened to defend I-776.  


On cross-motions for summary judgment, the King County Superior Court ruled initially that I-776 was unconstitutional on two grounds (violating the “single subject” requirements of article II, section 19� TA \l "Wash. Const. Art. II, section 19" \s "article II, section 19" \c 7 �, of the state constitution, and impairing certain bond obligations of King County).  By agreement of the original parties to the case, this first phase of the case did not consider arguments raised by Sound Transit that it would impair Sound Transit’s contract obligations to cease collecting Sound Transit’s motor vehicle excise tax; one of the taxes repealed by Initiative 776.�  This issue was left for consideration by the trial court upon remand.�


	On appeal, the Supreme Court reversed and found Initiative 776 constitutional and enforceable.  Pierce County v. State, 150 Wn.2d 422, 78 P.3d 640 (2003), as amended on denial of recons. (Mar. 9, 2004)� TA \l "Pierce County v. State, �150 Wn.2d 422, 78 P.3d 640 (2003), as amended on denial of recons. (Mar. 9, 2004)" \s "Pierce County v. State, 150 Wn.2d 422, 78 P.3d 640 (2003), as amended on denial of recons. (Mar. 9, 2004)" \c 1 �.  (Pierce County I).  The case was remanded to the superior court for further proceedings.  


	On remand, Sound Transit contended that it had pledged revenue levied and collected under RCW 81.104.160� TA \l "RCW 81.104.160" \s "RCW 81.104.160" \c 2 � (as it stood before I-776 amended it) irrevocably as security for the repayment of certain bonds issued in 1999.  Permanent Offense and the other Defendant Intervenors argued that Sounds Transit’s bonds were not impaired by I-776, but they primarily argued that Sound Transit had no authority to issue bonds in the first place.  They contended that RCW 81.112.030� TA \l "RCW 81.112.030" \s "RCW 81.112.030" \c 2 �, one of the statutes under which Sound Transit was originally organized as a regional transportation authority, was improperly amended in 1993 (in that it was beyond the scope of its bill title in violation of article II, section 19� TA \s "article II, section 19" � of the state constitution).  They raised several other arguments suggesting that Sound Transit either did not properly exist or lacked sufficient authority to levy taxes and issue bonds.  After briefing and argument, the trial court granted Sound Transit’s motion and denied the motion of Permanent Offense.  This appeal follows.


SUMMARY OF ARGUMENT


	Sound Transit is a properly organized municipal corporation, established under statutes that were duly enacted.  Even if the 1993 amendment to RCW 81.112.030� TA \s "RCW 81.112.030" � had been procedurally questionable, any defect was cured by another amendment to the statute the following year.  Furthermore, the Court should reject, as time-barred, procedural challenges to the enactment of statutes that are brought a full decade later, after considerable expenditures of public funds and contracting of debt in reliance on the challenged laws.  


	Sound Transit has established that it issued bonds in 1999 pledging its motor vehicle excise tax (MVET), along with other sources of revenue, as security for repayment of the bonds; that the pledge was irrevocable; and that the MVET formed a part of the financial framework of the bond sale.  The bondholders are entitled to the continued collection of the Sound Transit MVET so long as is necessary to provide security for the repayment of the bonds.  The legislature would have the authority to reduce the time or the amount of MVET collected if it provided adequate alternative security to the bondholders.  The Court should also restrain the expenditure of MVET revenue for any purpose other than bond repayment.  These are important continuing issues, as Sound Transit will continue to need funding for major construction projects and for its operations, and the taxpayers are concerned about having to continue to pay a tax that has been repealed.  


ARGUMENT


There Are No Constitutional Defects In The Statutes Authorizing Sound Transit’s Establishment Or Authorizing Sound Transit To Issue Bonds Pledging Its Motor Vehicle Excise Tax Revenue.  





The Court Need Not And Should Not Reach Permanent Offense’s Article II, Section 19� TA \s "article II, section 19" � Challenge Because It  Has Been Rendered Moot by Subsequent Statutory Amendment, and Because It Is Barred by Laches.





	As noted above, Permanent Offense does not challenge either the original or the current version of RCW 81.112.030� TA \s "RCW 81.112.030" �, but rather an intermediate version that was in force in 1993-94.  In Laws of 1994, ch. 44� TA \l "Laws of 1994, ch. 44" \s "Laws of 1994, ch. 44" \c 2 � (attached as App. C), the same statute was again amended to read as it presently does.  The title of this bill was “AN ACT Relating to regional transit authority propositions,” and the bill comprised only the single section amending RCW 81.112.030� TA \s "RCW 81.112.030" �.  No one could seriously suggest that the 1994 enactment violated article II, section 19� TA \s "article II, section 19" �, and Permanent Offense has not done so.  


	When a governing body takes an otherwise proper action later invalidated for procedural reasons, that body may retrace its steps and remedy the defect by re-enactment with the proper formalities.  Henry v. Town of Oakville, 30 Wn. App. 240, 246-47, 633 P.2d 892 (1981)� TA \l "Henry v. Town of Oakville, �30 Wn. App. 240, 633 P.2d 892 (1981)" \s "Henry v. Town of Oakville, 30 Wn. App. 240, 246-47, 633 P.2d 892 (1981)" \c 1 �, and cases cited therein.  In Henry itself, the court of appeals allowed a town to re-enact and ratify an ordinance, originally passed without proper notice under the open meetings laws, authorizing a bond issue.  See also Eugster v. City of Spokane, 110 Wn. App. 212, 39 P.3d 380 (2002)� TA \l "Eugster v. City of Spokane, �110 Wn. App. 212, 39 P.3d 380 (2002)" \s "Eugster v. City of Spokane, 110 Wn. App. 212, 39 P.3d 380 (2002)" \c 1 �, holding that a procedural challenge to the validity of a city ordinance was moot since the ordinance had subsequently been properly enacted.  


	Although our courts have not had occasion to apply this principle to claims arising under article II, section 19� TA \s "article II, section 19" � of the constitution, other jurisdictions have applied it in this constitutional context. .  In Mispagel v. Missouri Highway and Transportation Commission, 785 S.W.2d 279 (Mo. 1990)� TA \l "Mispagel v. Mo. Hwy. & Transp. Comm'n, 785 S.W.2d 279 (Mo. 1990)" \s "Mispagel v. Missouri Highway and Transportation Commission, 785 S.W.2d 279 (Mo. 1990)" \c 1 �, a Missouri statute was challenged on the ground that the bill dealt with more than one subject.  The Missouri Supreme Court addressed this challenge as follows:


	Most of the briefing and argument treats of the question whether § 537.600, as enacted in 1985, was included in a bill that dealt with more than one subject, and therefore was in violation of art. III, § 23 of the Missouri Constitution.  Inasmuch as the section was reenacted in 1989, we do not need to reach this interesting question.  The reenacting bill was not subject to the alleged infirmity asserted against the 1985 bill.  Any defect in the enactment, therefore, has been cured.





Id. at 281 (emphasis supplied).


	In Nichols v. Tullahoma Open Door, Inc., 640 S.W.2d 13 (Tenn. App. 1982)� TA \l "Nichols v. Tullahoma Open Door, Inc., �640 S.W.2d 13 (Tenn. App. 1982)" \s "Nichols v. Tullahoma Open Door, Inc., 640 S.W.2d 13 (Tenn. App. 1982)" \c 1 �, the Tennessee Court of Appeals ruled moot a challenge to a Tennessee statute on the basis that subsequent re-enactment and recodification of the statute cured any constitutional defect.  In Honchell v. State, 257 So. 2d 889 (Fla. 1972)� TA \l "Honchell v. State, �257 So. 2d 889 (Fla. 1972)" \s "Honchell v. State, 257 So. 2d 889 (Fla. 1972)" \c 1 �, the Florida Supreme Court rejected a claim that a statute defining criminal activity was invalid because its original enactment violated “double subject” provisions in the Florida Constitution because the statute in question had been re-enacted.  And in another case, the Florida Supreme Court held that a defect in the title of the original act creating a Turnpike Authority had been cured by the adoption of revised statutes including that act.  Spangler v. Florida State Turnpike Auth., 106 So. 2d 421 (Fla. 1958)� TA \l "Spangler v. Florida State Turnpike Auth.,�106 So. 2d 421 (Fla. 1958)" \s "Spangler v. Florida State Turnpike Auth., 106 So. 2d 421 (Fla. 1958)" \c 1 �.  


	These cases adopt the appropriate course of rejecting procedural challenges to enactments whose defects (if there were any) have been cured by subsequent re-enactment.  Thus, even if the 1993 amendments to RCW 81.112.030� TA \s "RCW 81.112.030" � were not properly included in the 1993 transportation appropriation bill, the next session of the legislature again enacted the statute in a bill which, by any measure, met the “single subject” standards set forth in the constitution.  The 1994 amendments, like the 1993 amendments, removed any reference to a requirement that the public vote on ratification of the formation of a regional transit authority.  By the time the 1994 amendments were adopted, Sound Transit had been created, but the legislature chose not to revert to the 1992 language.  The 1994 amendments, therefore, ratified and cured any defect in the 1993 enactment.


	Permanent Offense argues for the first time that the 1994 amendments also contains a constitutional defect.�  It contends that the 1994 amendments violate article II, section 37� TA \l "Wash. Const. art. II, section 37" \s "article II, section 37" \c 7 � of the Washington Constitution by failing to set out in full the statute being amended, i.e., the 1992 version of RCW 81.112.030� TA \s "RCW 81.112.030" �.  Br. App. at 35-36.  For the reasons set out below, neither article II, section 37� TA \s "article II, section 37" �, nor the policy reasons behind it, required the legislature to set out in full the language of the 1992 version of RCW 81.112.030� TA \s "RCW 81.112.030" � in both the 1993 and 1994 amendments of RCW 81.112.030� TA \s "RCW 81.112.030" �.


	The 1993 amendment to RCW 81.112.030� TA \s "RCW 81.112.030" � set out in full the statute being amended (the 1992 version of RCW 81.112.030� TA \s "RCW 81.112.030" �) and was, therefore, fully in compliance with the requirements of article II, section 37� TA \s "article II, section 37" �.  Having complied with the requirements of article II, section 37� TA \s "article II, section 37" � in the initial amendment to RCW 81.112.030� TA \s "RCW 81.112.030" �, the legislature was not required to re-amend the 1992 version of RCW 81.112.030� TA \s "RCW 81.112.030" � in 1994.  It was proper for the 1994 Legislature to refer to the 1993 amendments, because those amendments had been duly enacted and no court had invalidated them.�  


	The purpose of article II, section 37� TA \s "article II, section 37" �, is to insure that legislators and the public are aware of the nature and content of the law which is being amended and the effect of the amendment upon it.  Citizens for Responsible Wildlife Mgmt. v. State, 149 Wn.2d 622, 71 P.3d 644 (2003)� TA \l "Citizens for Responsible Wildlife Mgmt. v. State, �149 Wn.2d 622, 71 P.3d 644 (2003)" \s "Citizens for Responsible Wildlife Mgmt. v. State, 149 Wn.2d 622, 71 P.3d 644 (2003)" \c 1 �; Flanders v. Morris, 88 Wn.2d 183, 558 P.2d 769 (1977)� TA \l "Flanders v. Morris, �88 Wn.2d 183, 558 P.2d 769 (1977)" \s "Flanders v. Morris, 88 Wn.2d 183, 558 P.2d 769 (1977)" \c 1 �.  This purpose was amply fulfilled in the 1994 amendment to RCW 81.112.030� TA \s "RCW 81.112.030" �.  It cannot be seriously contended that the legislature or the public were not aware, or at least had the opportunity to be aware, of the nature and content of RCW 81.112.030� TA \s "RCW 81.112.030" � and the effect of the 1994 amendments upon it.  


Procedural Challenges To The 1993 Amendments To RCW 81.112.030� TA \s "RCW 81.112.030" � Are Barred By Laches.





	In this case, Permanent Offense raises a procedural constitutional challenge to the validity of a 1993 statute.  Since the enactment of this statute in 1993, three counties have joined to form Sound Transit, Sound Transit has received voter approval for imposing certain taxes to carry out a regional plan, has issued bonds, entered into contracts, and commenced both operation of certain transportation facilities and construction designed to lead to further expansions of its operations.  Yet this case was commenced only after the enactment of I-776 in November, 2002, and the constitutional claim advanced here was not made a part of the case until, by the earliest count, Salish Village Condominium Association was allowed to intervene in early 2003.�  The equitable doctrine of laches should prevent a challenge to the 1993 statute at this late date.  


	The doctrine of laches bars the claims of those who neglect to assert them for an unreasonable time, leading the other party to alter position or otherwise to suffer damage from the delay.  For cases in Washington applying the doctrine, see Stewart v. Johnston, 30 Wn.2d 925, 195 P.2d 119 (1948)� TA \l "Stewart v. Johnston, �30 Wn.2d 925, 195 P.2d 119 (1948)" \s "Stewart v. Johnston, 30 Wn.2d 925, 195 P.2d 119 (1948)" \c 1 � and Edison Oyster Co., Inc. v. Pioneer Oyster Co., 22 Wn.2d 616, 157 P.2d 302 (1945)� TA \l "Edison Oyster Co., Inc. v. Pioneer Oyster Co., �22 Wn.2d 616, 157 P.2d 302 (1945)" \s "Edison Oyster Co., Inc. v. Pioneer Oyster Co., 22 Wn.2d 616, 157 P.2d 302 (1945)" \c 1 �.  


	Washington courts have not had occasion to apply the doctrine of laches in constitutional cases, but the courts of other states have done so.  In Cole v. State, 308 Mont. 265, 42 P.3d 760 (2002)� TA \l "Cole v. State, �308 Mont. 265, 42 P.3d 760 (2002)" \s "Cole v. State, 308 Mont. 265, 42 P.3d 760 (2002)" \c 1 �, legislators and voters brought a challenge nine years later to a term limits law enacted in 1992, basing their challenge on Montana’s version of the “double subject” provision in the state constitution.  The Montana Supreme Court dismissed the claim due to laches, holding that the nine-year delay was unconscionable, and that allowing the claim would prejudice those who had relied upon the statute’s presumptive validity. 


	The Montana case cited and followed Stilp v. Hafer, 553 Pa. 128, 718 A.2d 290 (1998)� TA \l "Stilp v. Hafer, �553 Pa. 128, 718 A.2d 290 (1998)" \s "Stilp v. Hafer, 553 Pa. 128, 718 A.2d 290 (1998)" \c 1 �, in which the Pennsylvania Supreme Court barred a citizen from raising a procedural challenge to a statute concerning disposal of low-level radioactive waste.  The statute had been enacted in 1988 and first challenged in 1996.  The Court held that laches would apply where the constitutional challenge was procedural in nature.  Stilp� TA \s "Stilp v. Hafer, 553 Pa. 128, 718 A.2d 290 (1998)" � in turn cited the case of Schaeffer v. Anne Arundel County, 338 Md. 75, 656 A.2d 751 (1995)� TA \l "Schaeffer v. Anne Arundel County, �338 Md. 75, 656 A.2d 751 (1995)" \s "Schaeffer v. Anne Arundel County, 338 Md. 75, 656 A.2d 751 (1995)" \c 1 �, in which the Maryland Court of Appeals barred a challenge to the validity of a county ordinance based on the county’s alleged failure to follow constitutionally prescribed notice procedures because the plaintiff acted unconscionably in bringing the suit some three years after the ordinance had gone into effect.


	In this case, Permanent Offense waited more than ten years since the enactment of the 1993 statute they are challenging, more than ten years after the creation of a municipal corporation they assert does not exist, and more than seven years after the municipality began to collect a tax they assert to be void.  All of the acts were matters of wide public knowledge, and the challengers cannot claim to have been unaware of the situation.  In the meantime, Sound Transit and citizens associated with it have acted in numerous ways in reliance on the validity of the challenged statute, including the levying and collection of taxes and the issuance of $350 million worth of bonds.  In sum, the circumstances plainly argue for application of laches.  


	Permanent Offense argues that one of the elements of laches is that “the plaintiff knew that he had a cause of action”.  Br. App. at 23-24.  They contend that laches cannot apply to them because this element has not been met inasmuch as there has been no showing that any of them had “knowledge” of a cause of action against Sound Transit.  Br. App. at 23-24.  


	Permanent Offense’s statement of this element of laches is incomplete.  In Davidson v. State, 116 Wn.2d 13, 25, 802 P.2d 1374 (1991)� TA \l "Davidson v. State, �116 Wn.2d 13, 802 P.2d 1374 (1991)" \s "Davidson v. State, 116 Wn.2d 13, 25, 802 P.2d 1374 (1991)" \c 1 �, the Court held that this element of laches requires “knowledge by plaintiff of facts constituting a cause of action or a reasonable opportunity to discover such facts.”  (Emphasis supplied.)  The Court further found that public law constituted “a more than adequate basis to know their asserted rights had been invaded.”  Id. at 26.  In this case, the passage of chapter 23, Laws of 1993, 1st Sp. Sess� TA \l "Laws of 1993, 1st Sp. Sess., ch. 23" \s "chapter 23, Laws of 1993, 1st Sp. Sess" \c 2 �. amending RCW 81.112.030� TA \s "RCW 81.112.030" � put Permanent Offense or its predecessors on notice that their rights had been invaded by the putatively unconstitutional amendment.�  


	Permanent Offense also argues that it is defending Initiative 776 against a claim that it is unconstitutional.  This, they assert, is “a defense for the benefit of the State, and no claim of right based upon the lapse of time is available.  RCW 4.16.160.”  Br. App. at 25.  Therefore, laches may not be applied to them.  This argument is not well-taken.


	Private parties may not avail themselves of RCW 4.16.160� TA \l "RCW 4.16.160" \s "RCW 4.16.160" \c 2 � to benefit their own interests.  In Neighbors & Friends of Viretta Park v. Miller, 87 Wn. App. 361, 940 P.2d 286 (1997)� TA \l "Neighbors & Friends of Viretta Park v. Miller, �87 Wn. App. 361, 940 P.2d 286 (1997)" \s "Neighbors & Friends of Viretta Park v. Miller, 87 Wn. App. 361, 940 P.2d 286 (1997)" \c 1 �, a voluntary association and individuals living near a park brought a declaratory action seeking to overturn two 80-year-old resolutions of the Seattle Parks Board.  In defending against the contention that they had failed to bring their declaratory judgment action within a reasonable time, the plaintiffs argued, like the Appellants in this case, that RCW 4.16.160� TA \s "RCW 4.16.160" � applied to their claim because they stood in the shoes of the City.  Id.� TA \s "Neighbors & Friends of Viretta Park v. Miller, 87 Wn. App. 361, 940 P.2d 286 (1997)" � at 372.  The Court of Appeals disagreed.  


Moreover, Neighbors and Friends’ depiction of itself as standing in the City’s shoes is inconsistent with the real posture of this case.  Neighbors and Friends is acting for its members, not for the City.  The City is, in fact, defending itself against Neighbors and Friends’ lawsuit.  No court has ever held that citizens suing a municipality get the benefit of RCW 4.16.160, and we decline to do so.





Id� TA \s "Neighbors & Friends of Viretta Park v. Miller, 87 Wn. App. 361, 940 P.2d 286 (1997)" �. at 373 (emphasis in original).


	The posture of Permanent Offense in this case is similar to that of the Neighbors and Friends in the Viretta Park� TA \s "Neighbors & Friends of Viretta Park v. Miller, 87 Wn. App. 361, 940 P.2d 286 (1997)" � case.  While portraying themselves as bringing an action “for the benefit of the state,” the Appellants are actually advancing their own private interests.�  


	Permanent Offense contends that it is acting for the benefit of the State by defending the constitutionality of I-776.  In actuality, the general constitutionality of Initiative 776 is not in doubt.  The only serious remaining issue is whether application of Initiative 776 to Sound Transit’s 1999 bonds violates article I, section 23� TA \l "Wash. Const. art. I, section 23" \s "article I, section 23" \c 7 � of the Washington Constitution.  As to this issue in the case, Permanent Offense is not defending any statute, but rather challenging the constitutionality of RCW 81.112.030� TA \s "RCW 81.112.030" �.  They have cited no authority for the proposition that a person challenging the constitutionality of a statute is acting for the benefit of the State.


The 1993 Amendments To RCW 81.112.030� TA \s "RCW 81.112.030" � Were Enacted In A Manner Consistent With The State Constitution.





	Permanent Offense argues that Sound Transit’s bond contract is invalid because Sound Transit was never properly created as a municipal corporation, and that this is true because the 1993 amendments to RCW 81.112.030� TA \s "RCW 81.112.030" �, the statute under which Sound Transit was created, violated the Washington Constitution.  As discussed below, the argument is both incorrect and untimely.  


	The legislature first authorized regional transportation authorities by Laws of 1992, ch. 101� TA \l "Laws of 1992, ch. 101" \s "Laws of 1992, ch. 101" \c 7 �.  (Attached as App. A.)  Section 3 of this bill, codified as RCW 81.112.030� TA \s "RCW 81.112.030" �, set out the process whereby a regional transit authority could be formed.  The original language required an authority to “place on the ballot within two years of the authority’s formation, a single ballot proposition to ratify formation of the authority, approve the system and finance plan, and authorize the imposition of the taxes to support the plan within its service area.”  Laws of 1992, ch. 101, § 3(7)� TA \l "Laws of 1992, ch. 101, § 3(7)" \s "Laws of 1992, ch. 101, § 3(7)" \c 2 �.  


	In 1993, the legislature amended RCW 81.112.030� TA \s "RCW 81.112.030" � in Laws of 1993, 1st Sp. Sess., ch. 23, § 62.  (Attached as App. B.)  Among other changes, this amendment removed the requirement that the ballot proposition referenced above include ratification by the voters of the formation of the regional transit authority, although a vote was still required to approve the system and financing plan and to approve the imposition of taxes.  Laws of 1993, 1st Sp. Sess., ch. 23, § 62(8)� TA \l "Laws of 1993, 1st Sp. Sess., ch. 23, § 62(8)" \s "Laws of 1993, 1st Sp. Sess., ch. 23, § 62(8)" \c 2 �.�  


	Finally, in 1994, the legislature again amended RCW 81.112.030� TA \s "RCW 81.112.030" � in Laws of 1994, ch. 44, § 1� TA \l "Laws of 1994, ch. 44, § 1" \s "Laws of 1994, ch. 44, § 1" \c 2 �.  (Attached as App. C.)  The 1994 amendments still require a public vote “to authorize the imposition of taxes to support the implementation of an appropriate phase of the plan within its service area.”  Laws of 1994, ch. 44, § 1(8)� TA \l "Laws of 1994, ch. 44, § 1(8)" \s "Laws of 1994, ch. 44, § 1(8)" \c 2 �.  This language has remained undisturbed since 1994, and is part of present RCW 81.112.030� TA \s "RCW 81.112.030" �.  


	Permanent Offense contends that the 1993 version of the law was not properly enacted because Laws of 1993, 1st Sp. Sess., ch. 23, § 62� TA \l "Laws of 1993, 1st Sp. Sess., ch. 23, § 62" \s "Laws of 1993, 1st Sp. Sess., ch. 23, § 62" \c 2 � violated article II, section 19� TA \s "article II, section 19" � of the state constitution.  This provision states:  “No bill shall embrace more than one subject, and that shall be expressed in the title.”  Therefore, it reasons, the 1992 version of the statute was still in force when Sound Transit was organized in 1993�.  Br. App. at 33-35.  Since Sound Transit never submitted to the voters the question of ratifying the formation of the agency itself, as required by the 1992 (but not the 1993 or 1994) versions of the statute, Permanent Offense asserts that Sound Transit was never properly organized and, therefore, had no legal capacity to contract.  


	Permanent Offense’s challenge to the 1993 amendments to RCW 81.112.030� TA \s "RCW 81.112.030" � is based solely on the fact that they were enacted as part of a bill entitled “AN ACT Relating to transportation appropriations.”  Laws of 1993, 1st Sp. Sess., ch. 23� TA \l "Laws of 1993, 1st Sp. Sess., ch. 23" \s "Laws of 1993, 1st Sp. Sess., ch. 23" \c 2 �.  Permanent Offense incorrectly suggests (Br. App. at 34) that an appropriation act may never contain provisions amending substantive law.  In Retired Public Employees Council of Washington v. Charles, 148 Wn.2d 602, 628-30, 62 P.3d 470 (2003)� TA \l "Retired Public Employees Council of Washington v. Charles, �148 Wn.2d 602, 62 P.3d 470 (2003)" \s "Retired Public Employees Council of Washington v. Charles, 148 Wn.2d 602, 628-30, 62 P.3d 470 (2003)" \c 2 �, the Supreme Court upheld a statute which included provisions revising employer retirement system contributions in an appropriations bill.  Article II, section 19� TA \l "Article II, section 19" \s "Article II, section 19" \c 2 � of the constitution is to be liberally construed in favor of the legislation challenged.  Wash. Fed’n of State Employees v. State, 127 Wn. 2d 544, 901 P.2d 1028 (1995)� TA \l "Wash. Fed’n of State Employees v. State, �127 Wn. 2d 544, 901 P.2d 1028 (1995)" \s "Wash. Fed’n of State Employees v. State, 127 Wn. 2d 544, 901 P.2d 1028 (1995)" \c 1 �.  


	The Supreme Court mostly recently set forth the analytical framework for considering the scope of article II, section 19� TA \s "article II, section 19" � in State ex rel. Citizens Against Tolls v. Murphy, 151 Wn.2d 226, 88 P.3d 375 (2004)� TA \l "State ex rel. Citizens Against Tolls v. Murphy, �151 Wn.2d 226, 88 P.3d 375 (2004)" \s "State ex rel. Citizens Against Tolls v. Murphy, 151 Wn.2d 226, 88 P.3d 375 (2004)" \c 1 �.  In Citizens, the Court first noted that the provision is to be liberally construed in favor of upholding the challenged legislation.  Id. at 249 (citations omitted).  The Court then notes that there are two distinct prohibitions in article II, section 19� TA \s "article II, section 19" �:  no bill shall embrace more than one subject, and that subject should be expressed in the bill’s title.  Id. 


	The 1993 amendments to RCW 81.112.030� TA \s "RCW 81.112.030" � were included in a bill relating to transportation appropriations, and certainly related to the general subject of transportation.  All portions of Laws of 1993, 1st Sp. Sess., ch. 23� TA \s "Laws of 1993, 1st Sp. Sess., ch. 23" � relate to the subject of transportation appropriations.  Although the challenged provisions of the 1993 act did not themselves constitute appropriations of state funds, the amendments were broadly related to state transportation planning and directly related to two sections in which the legislature appropriated funds for regional high-capacity transportation service planning.  As such, Laws of 1993, 1st Sp. Sess., ch. 23, § 62� TA \s "Laws of 1993, 1st Sp. Sess., ch. 23, § 62" �, meets both the “single subject” and the “subject in title” tests of article II, section 19� TA \s "article II, section 19" �.  


	The legislature clearly envisioned the creation of a regional transportation authority as an important element of state transportation planning and budgeting.  RCW 81.112.010� TA \l "RCW 81.112.010" \s "RCW 81.112.010" \c 2 � (enacted in 1992), provides that it is the policy of the state “to empower counties in the state’s most populous region to create a local agency for planning and implementing a high capacity transportation system within that region.”  RCW 81.104� TA \l "RCW 81.104" \s "RCW 81.104" \c 2 � sets forth the relationship between state and local agencies as to regional transportation planning.  The state department of transportation plays a planning role in implementation of a high-capacity transportation system.  RCW 81.104.060� TA \l "RCW 81.104.060" \s "RCW 81.104.060" \c 2 �.  The department is also responsible for funding planning projects.  RCW 81.104.090� TA \l "RCW 81.104.090" \s "RCW 81.104.090" \c 2 �, .100� TA \l "RCW 81.104.100" \s ".100" \c 2 �.  Laws of 1993, 1st Sp. Sess., ch. 23, §§ 32-33� TA \l "Laws of 1993, 1st Sp. Sess., ch. 23, §§ 32-33" \s "Laws of 1993, 1st Sp. Sess., ch. 23, §§ 32-33" \c 2 �, included appropriations for the funding of planning related to high-capacity transportation.  Evidently, the legislature saw that encouraging the formation of a regional transit agency fit in closely with its planning and budget priorities at the state level.  Therefore, it was logical to include provisions relating to regional transportation planning in the transportation budget act.


The Legislature May Constitutionally Authorize The Creation Of Regional Transit Authorities And Authorize Them To Exercise Taxing Power Without Requiring A Popular Vote.





	In addition to its procedural challenge to the validity of RCW 81.112.030� TA \s "RCW 81.112.030" �, which authorized the creation of Sound Transit, Permanent Offense also asserts that the statute in question constitutes an unconstitutional delegation of legislative power to create a municipal corporation.  Permanent Offense cites article XI, sections 4, 10, and 16� TA \l "Wash. Const. art. XI, sections 4, 10, and 16" \s "article XI, sections 4, 10, and 16" \c 7 � in support of this proposition.  Br. App. at 37.  Particular reliance is placed on article XI, section 10� TA \l "Wash. Const. art. XI, section 10" \s "article XI, section 10" \c 7 �, which provides in part that “[c]orporations for municipal purposes shall not be created by special laws”.�  Const. art. XI, § 10� TA \s "article XI, section 10" �; see also Br. App. at 36-37.  Permanent Offense apparently construes this language as a general prohibition against laws permitting the creation of any municipal corporation without a public vote.  Br. App. at 36-37.  Permanent Offense cites In the Matter of Powell, 92 Wn.2d 882, 602 P.2d 711 (1979)� TA \l "In the Matter of Powell,�92 Wn.2d 882, 602 P.2d 711 (1979)" \s "In the Matter of Powell, 92 Wn.2d 882, 602 P.2d 711 (1979)" \c 1 �; Wheeler School Dist. v. Hawley, 18 Wn.2d 37, 137 P.2d 1010 (1943)� TA \l "Wheeler School Dist. v. Hawley, �18 Wn.2d 37, 137 P.2d 1010 (1943)" \s "Wheeler School Dist. v. Hawley, 18 Wn.2d 37, 137 P.2d 1010 (1943)" \c 1 �; and Earle M. Jorgensen Co. v. City of Seattle, 99 Wn.2d 861, 665 P.2d 1328 (1983)� TA \l "Earle M. Jorgensen Co. v. City of Seattle, �99 Wn.2d 861, 665 P.2d 1328 (1983)" \s "Earle M. Jorgensen Co. v. City of Seattle, 99 Wn.2d 861, 665 P.2d 1328 (1983)" \c 1 � in support of its argument.  These cases do not cite or otherwise rely upon article XI, sections 4, 10 and 16� TA \s "article XI, sections 4, 10, and 16" �, nor do any of them deal with the creation of a municipal corporation.  Permanent Offense likewise finds a requirement for a popular vote on the creation of a municipal corporation such as Sound Transit in article I, section 19� TA \l "Wash. Const. art. I, section 19" \s "article I, section 19" \c 7 � of the Washington Constitution and the fourteenth amendment to the Constitution of the United States.  Br. App. at 39.  Permanent Offense cites no case law authority for its assertion that the Fourteenth Amendment requires a popular vote on the creation of Sound Transit.  


�
RCW 81.112.030� TA \s "RCW 81.112.030" � is not special legislation, and a public vote is not constitutionally required in order to create a regional transportation authority.





	Although the legislature cannot directly create municipal corporations by special law, it may pass general laws setting forth conditions under which local government entities may be created.  Const. art. XI, § 12� TA \l "Wash. Const. art. XI, § 12" \s "Const. art. XI, § 12" \c 7 �.  See, e.g., Municipality of Metro. Seattle v. City of Seattle, 57 Wn.2d 446, 357 P.2d 863 (1960)� TA \l "Municipality of Metro. Seattle v. City of Seattle, �57 Wn.2d 446, 357 P.2d 863 (1960)" \s "Municipality of Metro. Seattle v. City of Seattle, 57 Wn.2d 446, 357 P.2d 863 (1960)" \c 1 �; Port of Tacoma v. Parosa, 52 Wn.2d 181, 324 P.2d 438 (1958)� TA \l "Port of Tacoma v. Parosa, �52 Wn.2d 181, 324 P.2d 438 (1958)" \s "Port of Tacoma v. Parosa, 52 Wn.2d 181, 324 P.2d 438 (1958)" \c 1 �.  Although the legislature has chosen to require a public vote as a precondition to the establishment of certain government entities, the constitution does not establish a public vote as an automatic requirement.�  Examples of independent local entities which can be established by action of local government without a public vote include public transportation authorities (RCW 36.57� TA \l "RCW 36.57" \s "RCW 36.57" \c 2 �), public transportation benefit areas (RCW 36.57A� TA \l "RCW 36.57A" \s "RCW 36.57A" \c 2 �), public facilities districts (RCW 36.100� TA \l "RCW 36.100" \s "RCW 36.100" \c 2 �), and public stadium authorities (RCW 36.102� TA \l "RCW 36.102" \s "RCW 36.102" \c 2 �).  


	The statutes authorizing both of these entities were challenged on a number of grounds, including the argument that the statutes were unconstitutional special legislation, and both were upheld.  In CLEAN v. State, 130 Wn.2d 782, 928 P.2d 1054 (1996), as amended Jan. 13, 1997� TA \l "CLEAN v. State, �130 Wn.2d 782, 928 P.2d 1054 (1996), as amended Jan. 13, 1997" \s "CLEAN v. State, 130 Wn.2d 782, 928 P.2d 1054 (1996), as amended Jan. 13, 1997" \c 1 �, the statute authorizing public facilities districts (RCW 36.100� TA \s "RCW 36.100" �) was challenged.  The plaintiffs argued that the legislation was special legislation because it applied only to counties with a population exceeding one million, and only King County fits this description.�  The Court rejected this argument, noting that “it is not uncommon for the Legislature to distinguish among cities on the basis of population and such legislation is upheld ‘so long as population bears a rational relationship to the purpose and subject matter of the legislation.’”  Id. at 802� TA \s "CLEAN v. State, 130 Wn.2d 782, 928 P.2d 1054 (1996), as amended Jan. 13, 1997" �, quoting City of Seattle v. State, 103 Wn.2d 663, 674, 694 P.2d 641 (1985)� TA \l "City of Seattle v. State, �103 Wn.2d 663, 694 P.2d 641 (1985)" \s "City of Seattle v. State, 103 Wn.2d 663, 674, 694 P.2d 641 (1985)" \c 1 �.  The Court went on to observe that “it was not irrational for the Legislature to limit the construction of publicly owned major league baseball stadiums to the most populous counties of the state.”  Id� TA \s "City of Seattle v. State, 103 Wn.2d 663, 674, 694 P.2d 641 (1985)" �.  Thus, the Court held that a statute limited to high-population counties is still a general, not a special, statute.  


	Similar arguments were made against the statute authorizing the creation of public stadium authorities, RCW 36.102� TA \s "RCW 36.102" �.  This statute permitted the creation of such an authority in any county which had entered into a letter of intent with a team affiliate (entity affiliated with a professional football team) relating to the development of a new stadium and exhibition center.  RCW 36.102.020� TA \l "RCW 36.102.020" \s "RCW 36.102.020" \c 2 �.  Again, only King County satisfied this requirement when the statute was enacted.  This law was challenged in Brower v. State, 137 Wn.2d 44, 969 P.2d 42 (1998)� TA \l "Brower v. State, �137 Wn.2d 44, 969 P.2d 42 (1998)" \s "Brower v. State, 137 Wn.2d 44, 969 P.2d 42 (1998)" \c 1 �, again the Supreme Court held that this was not special legislation because it applied to a class of counties.  The Court found that it was rational to limit the statute to counties which were in a position to have a professional team play home games at a stadium in the county.  Browe� TA \s "Brower v. State, 137 Wn.2d 44, 969 P.2d 42 (1998)" �r, discussion in 137 Wn.2d at 61-62.  


	The statutes under challenge here are closely analogous to those upheld in CLEAN� TA \s "CLEAN v. State, 130 Wn.2d 782, 928 P.2d 1054 (1996), as amended Jan. 13, 1997" � and in Browe� TA \s "Brower v. State, 137 Wn.2d 44, 969 P.2d 42 (1998)" �r.  In each case, the legislature has authorized the creation of a type of municipal entity that could suitably function only in the highly urbanized region of the state.  In each case, the legislature has limited the application of the law to those areas where creation of such an entity would make sense.�  In each case, the statute did not directly create any municipal entity, but left that decision to the discretion of one or more independent local governments.  None of the three chapters requires a public vote as a precondition to creation of the type of entity under consideration.  


	Permanent Offense offers no authority for the contention that the 1993 amendments to RCW 81.112.030� TA \s "RCW 81.112.030" � rendered the statute unconstitutional by removing the requirement for a public vote ratifying the creation of a regional transportation authority.  The “unconstitutional delegation” contention appears to be a repackaged version of the argument that failed in CLEAN� TA \l "CLEAN" \s "CLEAN" \c 1 � and again in Browe� TA \s "Brower v. State, 137 Wn.2d 44, 969 P.2d 42 (1998)" �r.  As these cases show, the legislature does indeed have the authority to authorize the creation of local government entities through the enactment of general laws, with or without a public vote. 


A public vote is not required in order to confer taxing authority upon a regional transportation authority.  





	Although it concentrates heavily on its contention that a public vote was constitutionally required to form Sound Transit, Permanent Offense also apparently contends, somewhat vaguely, that RCW 81.112.030� TA \s "RCW 81.112.030" � is an unconstitutional delegation of taxing authority to an unelected governing body.  Br. App. at 38-39, 41.  This argument is not well taken either.  


	The Washington Constitution allocates the power of taxation between state and local government, including municipal corporations, in article VII, section 9� TA \l "Wash. Const. art. VII, section 9" \s "article VII, section 9" \c 7 � and article XI, section 12� TA \l "Wash. Const. art. XI, section 12" \s "article XI, section 12" \c 7 �.  Article VII, section 9� TA \s "article VII, section 9" � states:


	The legislature may vest the corporate authorities of cities, towns and villages with power to make local improvements by special assessment, or by special taxation of property benefited.  For all corporate purposes, all municipal corporations may be vested with authority to assess and collect taxes and such taxes shall be uniform in respect to persons and property within the jurisdiction of the body levying the same.  





(Emphasis supplied.)  Article XI, section 12� TA \s "article XI, section 12" � states, in relevant part:


	The legislature shall have no power to impose taxes upon counties, cities, towns or other municipal corporations . . . for county, city, town, or other municipal purposes, but may, by general laws, vest in the corporate authorities thereof, the power to assess and collect taxes for such purposes.  





	Neither article VII, section 9� TA \s "article VII, section 9" � nor article XI, section 12� TA \s "article XI, section 12" � limit legislative grants of taxing authority solely to elected legislative corporate authorities.  The net effect of Permanent Offense’s argument is that to avoid an unconstitutional delegation of legislative authority, article VII, section 9� TA \s "article VII, section 9" � and article XI, section 12� TA \s "article XI, section 12" � must be construed and interpreted so as to read the word “elected” into both provisions, i.e., to establish a rule that taxing authority may be vested only in elected legislative authorities.  


	However, the Court “will not construe or interpret a constitutional provision that is plain or unambiguous.”  Wash. Econ. Dev. Fin. Auth. v. Grimm, 119 Wn.2d 738, 748-49, 837 P.2d 606 (1992)� TA \l "Wash. Econ. Dev. Fin. Auth. v. Grimm, �119 Wn.2d 738, 837 P.2d 606 (1992)" \s "Wash. Econ. Dev. Fin. Auth. v. Grimm, 119 Wn.2d 738, 748-49, 837 P.2d 606 (1992)" \c 1 � (rejecting a narrow interpretation of the final clause of article XXXII� TA \l "Wash. Const. art. XXXII" \s "article XXXII" \c 7 � of the Washington Constitution as “irreconcilable with its plain language.”  Id. at 748).  Any attempt to engraft on article VII, section 9� TA \l "VII, section 9" \s "VII, section 9" \c 7 � and article XI, section 12� TA \s "article XI, section 12" � a requirement that taxing authority can be delegated only to elected legislative authorities, is likewise irreconcilable with the plain language of those provisions, and should be rejected.  See Desenco, Inc. v. City of Akron, 84 Ohio St. 3d 535, 538-41, 706 N.E.2d 323 (1999)� TA \l "Desenco, Inc. v. City of Akron, �84 Ohio St. 3d 535, 706 N.E.2d 323 (1999)" \s "Desenco, Inc. v. City of Akron, 84 Ohio St. 3d 535, 538-41, 706 N.E.2d 323 (1999)" \c 1 �; Comp. Ins. Fund v. Bd. of Equalization, 14 Cal. App. 4th 1295, 1298-1300, 18 Cal. Rptr. 2d 526 (1993)� TA \l "Comp. Ins. Fund v. Bd. of Equalization, �14 Cal. App. 4th 1295, 18 Cal. Rptr. 2d 526 (1993)" \s "Comp. Ins. Fund v. Bd. of Equalization, 14 Cal. App. 4th 1295, 1298-1300, 18 Cal. Rptr. 2d 526 (1993)" \c 1 �; Opinion of the Justices to the House of Representatives, 393 Mass. 1209, 1219-20, 471 N.E. 2d 1266 (1984)� TA \l "Opinion of the Justices to the House of Representatives, �393 Mass. 1209, 471 N.E. 2d 1266 (1984)" \s "Opinion of the Justices to the House of Representatives, 393 Mass. 1209, 1219-20, 471 N.E. 2d 1266 (1984)" \c 1 �; Campbell v. Area Vocational Technical Sch., 183 Neb. 318, 323-25, 159 N.W. 2d 817 (1968)� TA \l "Campbell v. Area Vocational Technical Sch., �183 Neb. 318, 159 N.W. 2d 817 (1968)" \s "Campbell v. Area Vocational Technical Sch., 183 Neb. 318, 323-25, 159 N.W. 2d 817 (1968)" \c 1 �; State ex rel. Bryant v. Akron Metro. Park Dist., 120 Ohio St. 464, 478-90, 166 N.E. 407 (1929)� TA \l "State ex rel. Bryant v. Akron Metro. Park Dist., �120 Ohio St. 464, 166 N.E. 407 (1929)" \s "State ex rel. Bryant v. Akron Metro. Park Dist., 120 Ohio St. 464, 478-90, 166 N.E. 407 (1929)" \c 1 �.  


Delegation of taxing authority to sound transit was not an unconstitutional delegation of legislative authority.  





	Having determined that the Washington Constitution allows delegation of taxing authority to a body such as Sound Transit, the next inquiry is whether the legislature’s delegation of taxing authority was a constitutional delegation of legislative authority.  It was.  


	The Washington Supreme Court has long upheld the delegation of legislative authority as justified and constitutional when it can be shown:  


(1) that the legislature has provided standards or guidelines which define in general terms what is to be done and the instrumentality or administrative body which is to accomplish it; and (2) that procedural safeguards exist to control arbitrary administrative action and any administrative abuse of discretionary power.





Barry & Barry, Inc. v. Dep’t of Motor Vehicles, 81 Wn.2d 155, 159, 500 P.2d 540 (1972)� TA \l "Barry & Barry, Inc. v. Dep’t of Motor Vehicles, �81 Wn.2d 155, 500 P.2d 540 (1972)" \s "Barry & Barry, Inc. v. Dep’t of Motor Vehicles, 81 Wn.2d 155, 159, 500 P.2d 540 (1972)" \c 1 � (some court italics removed; emphasis supplied).  See also, Peninsula Neighborhood Ass’n v. DOT, 142 Wn. 2d 328, 335-38, 12 P.3d 134 (2000)� TA \l "Peninsula Neighborhood Ass’n v. DOT, �142 Wn. 2d 328, 12 P.3d 134 (2000)" \s "Peninsula Neighborhood Ass’n v. DOT, 142 Wn. 2d 328, 335-38, 12 P.3d 134 (2000)" \c 1 �; Wash. State Sch. Director’s Ass’n v. Dep’t of L & I, 82 Wn.2d 367, 380, 510 P.2d 818 (1973)� TA \l "Wash. State Sch. Director’s Ass’n v. Dep’t of L & I, �82 Wn.2d 367, 510 P.2d 818 (1973)" \s "Wash. State Sch. Director’s Ass’n v. Dep’t of L & I, 82 Wn.2d 367, 380, 510 P.2d 818 (1973)" \c 1 � (delegation to department of labor and industries of the power to fix basic rates and premiums to be charged employers for workers’ compensation coverage was not an unconsti-tutional delegation of legislative power.  The legislation authorizing the special motor vehicle excise tax amply meets the requirements for a constitutional delegation of legislative authority.  


	With regards to the standards and guidelines element of the test, the imposition of a motor vehicle excise tax by Sound Transit was provided for by former RCW 81.104.160(1),� TA \l "RCW 81.104.160(1)" \s "RCW 81.104.160(1)," \c 2 � which stated in relevant part:


(1) . . . regional transit authorities may submit an authorizing proposition to the voters, and if approved, may levy and collect an excise tax, at a rate approved by the voters, but not exceeding eighty one-hundredths of one percent on the value, under chapter 82.44 RCW, of every motor vehicle owned by a resident of the taxing district, solely for the purpose of providing high capacity transportation service.  In any county imposing a motor vehicle excise tax surcharge pursuant to RCW 81.100.060, the maximum tax rate under this section shall be reduced to a rate equal to eighty one-hundredths of one percent on the value less the equivalent motor vehicle excise tax rate of the surcharge imposed pursuant to RCW 81.100.060.  This rate shall not apply to vehicles licensed under RCW 46.16.070 except vehicles with an unladen weight of six thousand pounds or less, RCW 46.16.079, 46.16.085, or 46.16.090.  





	Likewise, the administration and collection of the motor vehicle excise tax is addressed in RCW 81.104.190� TA \l "RCW 81.104.190" \s "RCW 81.104.190" \c 2 �, which allows a regional transportation authority to contract with the “department of revenue or other appropriate entities[�] for administration and collection of any tax authorized” by RCW 81.104.160� TA \s "RCW 81.104.160" �.  


	RCW 82.44.041� TA \l "RCW 82.44.041" \s "RCW 82.44.041" \c 2 �, the relevant provision of RCW 82.44� TA \l "RCW 82.44" \s "RCW 82.44" \c 2 � referenced in RCW 81.104.160(1)� TA \l "RCW 81.104.160(1)" \s "RCW 81.104.160(1)" \c 2 � above, sets out the method of determining the value for tax purposes of:  (1) truck–type power or trailing units and (2) other motor types of motor vehicles by multiplying the latest purchase price (for truck-type power or trailing units) or the manufacturer’s suggested retail price (all other types of vehicles) by a percentage based on the vehicle’s year of service.  The tax rate is applied to the resulting figure in order to calculate the amount of tax due.


	Finally, the use to which the special motor vehicle excise tax may be put is governed by RCW 81.104.140(10)� TA \l "RCW 81.104.140(10)" \s "RCW 81.104.140(10)" \c 2 �:


	(10)  Agencies providing high capacity trans-portation service shall retain responsibility for revenue encumbrance, disbursement, and bonding.  Funds may be used for any purpose relating to planning, construction, and operation of high capacity transportation systems and commuter rail systems, personal rapid transit, busways, bus sets, and entrained and linked buses.  





	From the foregoing it can be seen that the legislature has provided the following standards and guidelines concerning the special motor vehicle excise tax levied by Sound Transit:  (1) the maximum tax rate; (2) a requirement that the tax must be approved by the voters residing within the boundary of the transportation area; (3) how the tax shall be collected and administered, i.e., by contract with an appropriate agency such as the department of licensing; (4) how the value of vehicles subject to the tax is calculated; and (5) the purposes for which tax proceeds may be used.  The special motor vehicle excise tax, therefore, meets the standards and guidelines element of the delegation test set out above.  


	As to the second element of the test, procedural safeguards were built into former RCW 81.104.160(1)� TA \s "RCW 81.104.160(1)" � to control arbitrary administrative action or abuse of power.  The legislature limited the amount of the special motor vehicle excise tax to a maximum of eighty one-hundredths of one percent of the value of a motor vehicle.  Before the tax may be imposed, the authorization for imposition of the tax must be approved by the qualified electors of the authority area.  The same requirement is also included in RCW 81.112.030(8)� TA \l "RCW 81.112.030(8)" \s "RCW 81.112.030(8)" \c 2 �.  Ultimately, of course, as this case indicates, any aggrieved person(s) with standing can challenge the validity of the tax in court.  There is ample provision for the public to prevent or check any arbitrary administrative action with respect to the special motor vehicle excise tax.  Therefore, the second element of the delegation test has been met.


The legislature may delegate taxing authority to an appointed local board or an appointed state official.  





	Granite Falls Library Facility Area v. Taxpayers, 134 Wn.2d 825, 953 P.2d 1150 (1998)� TA \l "Granite Falls Library Facility Area v. Taxpayers, �134 Wn.2d 825, 953 P.2d 1150 (1998)" \s "Granite Falls Library Facility Area v. Taxpayers, 134 Wn.2d 825, 953 P.2d 1150 (1998)" \c 1 �, recognizes that taxing authority can be delegated to an appointed local board.  The Supreme Court found no problem of taxation without representation or violation of the right of suffrage guaranteed by article I, section 19 in the imposition of taxes by an unelected library board appointed by the Snohomish County Council.  The Board of Sound Transit was appointed in a similar fashion.  Board members were appointed by the county executive and confirmed by the council or other legislative body of the three-member counties.  Except for the secretary of transportation or his or her designee,� the appointees are all city executive officials, members of the legislative authority of a county, or county executives.  RCW 81.112.040� TA \l "RCW 81.112.040" \s "RCW 81.112.040" \c 2 �.  Given the similarities in governance structures, i.e., appointment of elected officials to the governing board, the State contends that, like the Granite Falls Library Facility Area Board, the Board of Sound Transit may levy taxes.  


	Although this case does not involve a state agency, Washington case law concerning delegation of taxing authority to an appointed state agency or agency head is also instructive by way of analogy.  The constitutionality of delegation of taxing authority to an appointed state officer or board was at issue in Robison v. Dwyer, 58 Wn.2d 576, 364 P.2d 521 (1961)� TA \l "Robison v. Dwyer, �58 Wn.2d 576, 364 P.2d 521 (1961)" \s "Robison v. Dwyer, 58 Wn.2d 576, 364 P.2d 521 (1961)" \c 2 �.  In Robison, a wheat commission had been administratively created pursuant to a marketing order issued by the director of agriculture under the Washington Agricultural Enabling Act, RCW 15.66.010� TA \l "RCW 15.66.010" \s "RCW 15.66.010" \c 2 �, et seq. The creation of the wheat commission was preceded by a public hearing and a referendum.  Robison� TA \s "Schaeffer v. Anne Arundel County, 338 Md. 75, 656 A.2d 751 (1995)" �� TA \s "Schaeffer v. Anne Arundel County, 338 Md. 75, 656 A.2d 751 (1995)" �� TA \s "Robison v. Dwyer, 58 Wn.2d 576, 364 P.2d 521 (1961)" � at 579.  The Supreme Court upheld the validity of these statutes, including sections authorizing the commission to collect monetary assessments from wheat producers, rejecting “over-delegation” arguments.  Id. at 583-84.  


	Like the assessment authority approved in Robison� TA \s "Robison v. Dwyer, 58 Wn.2d 576, 364 P.2d 521 (1961)" �, the maximum tax that Sound Transit can levy is set out in statute as an excise tax not exceeding eighty one-hundredths of one percent on the value of every motor vehicle owned by a resident of the authority.  Like the tax in Robison, it is a tax “the exact amount of which is determined administratively pursuant to the statutory formula.”  Id. at 584.  


Although Initiative 776 Repealed The Motor Vehicle Excise Tax Previously Authorized Under RCW 81.104� TA \s "RCW 81.104" �, Collection Of The Tax Within Sound Transit’s Area Boundaries Must Continue To The Extent Necessary To Honor Sound Transit’s Lawful Bond Obligations.  





Sound Transit Lawfully Pledged Its Motor Vehicle Tax Revenues As Security For Its 1999 Bond Issue.  





	One of the taxes repealed by Initiative 776 was the one authorized in RCW 81.104.160� TA \s "RCW 81.104.160" �, which authorized cities operating transit systems, county transportation authorities, metropolitan municipal corporations, public transportation benefit areas, and regional transit authorities to levy (after obtaining voter approval) a motor vehicle excise tax not exceeding eighty one-hundredths of one percent.  See Laws of 2003, ch. 1, § 6� TA \l "Laws of 2003, ch. 1, § 6" \s "Laws of 2003, ch. 1, § 6" \c 2 � (showing amended language).  All parties agree that Sound Transit was collecting a tax under the authority of this statute when I-776 was enacted.  


	It is also undisputed that Sound Transit issued $350 million worth of bonds in 1999, pledging its motor vehicle excise tax (along with two other taxes) as a source of revenue to repay the bondholders.  Sound Transit’s Official Statement for the 1999 bond issue states:  “The Bonds are special limited obligations of Sound Transit payable from and secured solely by a pledge of the Local Option Taxes.”  CP at 2391.  The same document provides that “[s]o long as any Bonds remain outstanding, Sound Transit has covenanted in the Resolution to levy the Motor Vehicle Tax at a rate of not less than 0.3%.”  CP at 2391.  As demonstrated above, Sound Transit itself is a properly organized municipal corporation, and no party here contends that Sound Transit did not in fact issue bonds in 1999, or that the bonds did not in fact pledge Sound Transit’s MVET as a source of repayment.  


The Holders Of Sound Transit’s 1999 Bonds Are Entitled To Collection Of The Motor Vehicle Excise Tax To The Extent That The Financial Framework Of The Taxes Pledged Affected Their Decisions To Purchase And Hold The Bonds.  





	The federal and state constitutions restrict the ability of a legislative act to impair contract obligations.  Article I, section 10 of the United States Constitution provides:  “No state shall . . . pass any . . . law impairing the obligation of contracts. . . .”  The Washington State Constitution, article I, section 23� TA \s "article I, section 23" �, provides:  “No . . . law impairing the obligations of contracts shall ever be passed.”  The State Supreme Court has interpreted these two provisions as co-extensive.  Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)� TA \l "Tyrpak v. Daniels, �124 Wn.2d 146, 874 P.2d 1374 (1994)" \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" \c 2 �.  


	If a provision of a law impairs contract rights protected by the constitution, the usual remedy is to enforce the contract right but otherwise to implement the law.  Wash� TA \s "Wash. Fed’n of State Employees v. State, 127 Wn. 2d 544, 901 P.2d 1028 (1995)" �. Fed’n of State Employees v. State, 127 Wn.2d at 564-66 (finding that a campaign finance law could not be enforced to impair existing contracts but would be effective as to future contracts).  


	Unlike the constitutional issues considered in Pierce� TA \s "Pierce County v. State, 150 Wn.2d 422, 78 P.3d 640 (2003), as amended on denial of recons. (Mar. 9, 2004)" � County I, a finding of contract impairment does not void a statute altogether, but limits its enforcement or implementation.  Thus, a finding that full implementation of I-776 would impair the rights of Sound Transit’s bondholders would not invalidate the initiative.  Rather, the specific tax pledged to meet Sound Transit’s contract obligations would remain in place until those obligations are satisfied.  Furthermore, even within Sound Transit’s territorial limits, the MVET may be collected only for the purpose of meeting contract obligations. 


	In addition to its decision in the previous phase of this case (Pierce� TA \s "Pierce County v. State, 150 Wn.2d 422, 78 P.3d 640 (2003), as amended on denial of recons. (Mar. 9, 2004)" � County I), the Supreme Court has three times considered the issue of changing the revenue expectations of holders of publicly issued bonds.  In each of these cases, the Court found a contract impairment.  In Ruano v. Spellman, 81 Wn.2d 820, 505 P.2d 447 (1973)� TA \l "Ruano v. Spellman, �81 Wn.2d 820, 505 P.2d 447 (1973)" \s "Ruano v. Spellman, 81 Wn.2d 820, 505 P.2d 447 (1973)" \c 1 �, the Court found that an initiative seeking to terminate the building of a King County domed stadium would impair the obligations of King County to holders of bonds already issued in support of the project, although none of the revenue had been spent and construction had not begun.  In Municipality of Metropolitan Seattle v. O’Brien, 86 Wn.2d 339, 544, P.2d 729 (1976)� TA \l "Municipality of Metropolitan Seattle v. O’Brien, �86 Wn.2d 339, 544, P.2d 729 (1976)" \s "Municipality of Metropolitan Seattle v. O’Brien, 86 Wn.2d 339, 544, P.2d 729 (1976)" \c 1 �, the Court held that certain funds in the custody of the state treasurer must be distributed to Metro Seattle in payment of Metro’s bond obligations, notwithstanding the legislature’s failure to appropriate funds for that purpose.  


	In the third case, Tyrpak� TA \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" � v. Daniels, 124 Wn.2d 146, the Court considered a statute that would have permitted a port district to annex territory lying within a neighboring port district if certain procedures were followed, including approval by the voters of the affected territory.  The Port of Camas-Washougal sought to use the statute to annex a small tract of territory lying within the adjacent Port of Vancouver.  The Port of Vancouver asserted that removal of the territory would reduce its property tax base, and that its property tax was pledged in repayment of bonds.  


	The Supreme Court held that the proposed transfer of territory would substantially impair the bondholders’ rights, holding that “the relevant question is whether the legislation detrimentally affects the financial framework which induced the bondholders originally to purchase the bonds, without providing alternative or additional security.”  Tyrpa� TA \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" �k, 124 Wn.2d at 153-54.  The Court found that the statute permitting annexation impaired the bond obligations, notwithstanding that the Port of Vancouver took in approximately $900,000 more per year than necessary to meet its bond obligations, and that the tax on the affected property brought in only about $3,800 per year.  Id.� TA \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" � at 148-49.  The Court found that “the excess taxes collected by the Port of Vancouver, over and above those necessary to meet their bond obligations, form additional security against routine economic fluctuations, making the bonds more financially attractive.”  Id. at 155.  


	Tyrpak sets forth a three-part test to determine if there has been an impairment of a public contract:  (1) does a contractual relationship exist, (2) does the legislation substantially impair the contractual relationship, and (3) if there is a substantial impairment, is it reasonable and necessary to serve a legitimate public purpose.  Tyrpak� TA \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" �, 124 Wn.2d at 152 (citations omitted).  


	In this case, as in Tyrpak, a municipal corporation (Sound Transit) has pledged a revenue stream as security for the repayment of bonds.  The enactment of Initiative 776, repealing the authority for levying the tax, threatens to cut off the revenue stream.  Again, as in Tyrpa� TA \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" �k, the revenue produced by Sound Transit’s MVET (not even considering the other pledged revenue sources) greatly exceeds the actual financial obligation represented by the bonds.  Nonetheless, under these decisions, it would impair the “financial framework” of Sound Transit’s 1999 bond issue to stop collecting the motor vehicle excise tax, and continued collection of the tax for some period of time is constitutionally required.  However, as noted below, there is an additional important issue to consider:  whether Sound Transit’s MVET must be collected in full for the full life of all of the 1999 bonds, or whether there is any solution which would fully protect the contract rights of the bondholders while granting the taxpayers the full benefit of I-776’s enactment.  


Sound Transit’s Authority To Continue Collecting Its Motor Vehicle Excise Tax Is Limited To Actions Necessary To Avoid Breaching The Contractual Rights Of The Bondholders.  





	Permanent Offense argues that Sound Transit’s bonds would not be impaired if collection of Sound Transit’s MVET were to cease, but their primary argument appears to be that the tax revenue collected to date far exceeds the actual amount necessary to meet bond obligations; that other revenues are available to meet these obligations; and that bondholders did not likely rely, as a matter of fact, on the expectation that the MVET would remain in place.  Br. App., discussion at 16-20, 41-45.  Similar arguments were made and rejected by the Supreme Court in Tyrpak� TA \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" �.  The Tyrpak Court, first, treated the issue of compact impairment as a matter of law to be decided based on the bond contract documents, not as a matter of fact involving expert testimony about the actual expectations of the bondholders.  Second, Tyrpak did not concern itself with comparing the amount of revenue pledged with the actual financial obligation involved with repayment of bonds.  Rather, the Court recognized that bonds are sometimes issued with a pledge of more revenue than is necessary to meet repayment obligations (sometimes greatly more) in order to make the bonds an attractive investment, and bondholders rely on these provisions in deciding whether to purchase and retain bonds.  


	At the same time, in attempting to reconcile the requirements of article II, section 23� TA \l "Wash. Const. art. II, section 23" \s "article II, section 23" \c 7 � with the requirements of Initiative 776, it should be borne in mind that:  “In approving an initiative measure, the people exercise the same power of sovereignty as the Legislature when enacting a statute.”  City of Burien v. Kiga, 144 Wn.2d 819, 824, 31 P.3d 659 (2001)� TA \l "City of Burien v. Kiga, �144 Wn.2d 819, 31 P.3d 659 (2001)" \s "City of Burien v. Kiga, 144 Wn.2d 819, 824, 31 P.3d 659 (2001)" \c 1 � (quoting Wash.� TA \s "Wash. Fed’n of State Employees v. State, 127 Wn. 2d 544, 901 P.2d 1028 (1995)" � Fed’n of State Employees v. State, 127 Wn.2d 544, 556, 901 P.2d 1028 (1995)).  A statute is presumed constitutional, and the party challenging it must demonstrate its unconstitutionality “beyond a reasonable doubt”.  Tunstall v. Bergeson, 141 Wn.2d 201, 220, 5 P.3d 691 (2000)� TA \l "Tunstall v. Bergeson, �141 Wn.2d 201, 5 P.3d 691 (2000)" \s "Tunstall v. Bergeson, 141 Wn.2d 201, 220, 5 P.3d 691 (2000)" \c 1 �; Brower v. State, 137 Wn.2d 44, 52, 969 P.2d 42 (1998)� TA \s "Brower v. State, 137 Wn.2d 44, 969 P.2d 42 (1998)" � (presumption of validity extends to initiative measures, as well as to acts adopted by the legislature).  


	Further, the impairment of contracts clauses of the United States and Washington Constitutions are for the protection of the bondholders.  They are not intended to confer on Sound Transit the right to the uninterrupted flow of MVET revenue to be used as Sound Transit sees fit.  The legislature, or the people acting in their legislative capacity, possess the authority to reduce the powers of Sound Transit, including the power to levy and collect the MVET.  


	This proposition is supported by Moses Lake School District v. Big Bend Community College, 81 Wn.2d 551, 503 P.2d 86 (1972)� TA \l "Moses Lake Sch. Dist. v. Big Bend Cmty. Coll., �81 Wn.2d 551, 503 P.2d 86 (1972)" \s "Moses Lake School District v. Big Bend Community College, 81 Wn.2d 551, 503 P.2d 86 (1972)" \c 1 �.  Moses Lake arose as a result of a legislation that had the effect of transferring property of the Moses Lake School District to Big Bend Community College by virtue of legislation without compensation.  The legislation whereby the property was transferred expressly reaffirmed all contracts between local school districts, such as Moses Lake School District and their bondholders, thereby protecting the bondholders.  Id. at 554.  The school district challenged the transfer of property as, among other things, violative of the impairment of contracts clauses of the United States and Washington Constitutions.  In rejecting this argument, the Washington Supreme Court stated, relying on Hunter v. Pittsburgh, 207 U.S. 161, 178-79 (1907)� TA \l "Hunter v. Pittsburgh, �207 U.S. 161 (1907)" \s "Hunter v. Pittsburgh, 207 U.S. 161, 178-79 (1907)" \c 1 �:


[T]he United States Supreme Court makes it clear that political subdivisions of a state are created as convenient agencies for exercising such governmental powers as may be entrusted to them.  Thus, the state may, at its pleasure, modify or withdraw such powers, may take without compensation such property, hold it itself, or vest it in other agencies. 


Moses Lake� TA \s "Moses Lake School District v. Big Bend Community College, 81 Wn.2d 551, 503 P.2d 86 (1972)" �, 81 Wn.2d at 557 (emphasis supplied).  The Court went on to state:





	In the final analysis, the only individual possessing a legally enforceable right in connection with the transfer of the South Campus are the holders of the local general obligation bonds.  They are not parties to the action and have no need to be.  RCW 28B.50.600 has reaffirmed their contractual rights.





Id.  Thus, so long as the contractual rights of the holders of Sound Transit’s bonds are protected, the state may (and has) modified the power of Sound Transit to levy and collect the MVET.


	The State shares the concern of Permanent Offense that local governments should not be permitted to shield taxing authority from future repeal or limitation by pledging tax revenues all out of proportion to amounts necessary to favorably market and secure bonds.  However, to the extent limitations of this nature are to be imposed, they properly are for the legislature.  Here, there is no evidence that Sound Transit lacked a legitimate reason to issue bonds in 1999, or that the MVET was pledged as a pretext to protect Sound Transit against future measures like I-776.  


	Permanent Offense does touch on some important principles in its search for a way to stop the collection of Sound Transit’s MVET (or at least some of it) prior to 2028, when the last of the 1999 bonds are scheduled for retirement.  While the rights of Sound Transit’s bondholders must be protected, it does not necessarily follow that Sound Transit must collect the full tax for the full 30-year life of the bonds.  Once the rights of the bondholders are protected, the courts should also guard the legislative power (here the people acting through an initiative measure) to make policy decisions, including the right to amend or withdraw taxing power.  


	There are at least three ways this power can be protected without sacrificing the rights of the bondholders.  First, the court should clarify that Sound Transit lacks the authority to pledge the MVET to repay new bonds or otherwise satisfy new contract obligations.  With the enactment of I-776, all local governments, Sound Transit included, lost their authority to impose this tax.  By necessary implication, Sound Transit lost the authority to pledge a repealed tax as security for future contract obligations.  Constitutional protections against impairment of contract do not shield Sound Transit from this consequence with respect to post I-776 contract obligations.  


	Second, the Court should reiterate the authority of the legislature to repeal or change a tax if it does so in such a way as to protect existing contract rights.  The state constitution is a restraint on the otherwise plenary power of the legislature.  See, e.g., State ex rel. Robinson v. Fluent, 30 Wn.2d 194, 191 P.2d 241 (1948)� TA \l "State ex rel. Robinson v. Fluent, �30 Wn.2d 194, 191 P.2d 241 (1948)" \s "State ex rel. Robinson v. Fluent, 30 Wn.2d 194, 191 P.2d 241 (1948)" \c 1 �; Union High School Dist. 1, v. Taxpayers, 26 Wn.2d 1, 172 P.2d 591 (1946)� TA \l "Union High School Dist. 1, v. Taxpayers, �26 Wn.2d 1, 172 P.2d 591 (1946)" \s "Union High School Dist. 1, v. Taxpayers, 26 Wn.2d 1, 172 P.2d 591 (1946)" \c 1 �.�  The courts have recognized that legislative power is particularly broad when the legislature alters the powers and duties of local government bodies, which are created as convenient agencies for exercising such governmental powers as may be entrusted to them.  Moses� TA \s "Moses Lake School District v. Big Bend Community College, 81 Wn.2d 551, 503 P.2d 86 (1973)" � Lake School Dist., 81 Wn.2d 551.  


	The Tyrp� TA \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" �ak decision, while noting the absence of such a provision in the case before it, included the following footnote:  


Moreover, a contract with the government does not impose upon it a binding obligation to maintain with photographic precision the status quo at the time of the contract . . . . A statute similar to RCW 53.04.082 containing explicit provisions for protecting the bondholders’ expectations regarding the port’s taxable area would present a very different case.  





Tyrpa� TA \s "Tyrpak v. Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994)" �k, 124 Wn.2d at 155, n.1.  If the legislature wished to amend or repeal a tax or fee pledged for repayment of bond obligations, it could include provisions protecting the bondholders’ interests, such as by substituting security that is equal to or greater than the security diminished or removed by the amendatory legislation.�  


	Third, the Supreme Court should extend the Tyrpak analysis to require Sound Transit  to restrict its use of MVET revenue to the purpose of repaying the 1999 bonds.  Sound Transit has no legal authority to collect the tax in question, except for the limited purpose of meeting its contract obligations.  In addition, restraining Sound Transit from using MVET revenue for any other purpose would at least open up the possibility that the bonds could be retired early while fully providing for repayment of the bonds.  Sound Transit reserved the right to defease the 1999 bonds (CP at 2401), and could undoubtedly retire some or all of them from the proceeds of the MVET if it chose to do so.  However, Sound Transit has little or no motivation to exercise these options so long as it is free to use its MVET revenue for other purposes.  


There Is No Basis For Awarding Attorney Fees To Permanent Offense Or The Other Appellants.  





	In Pierce� TA \s "Pierce County v. State, 150 Wn.2d 422, 78 P.3d 640 (2003), as amended on denial of recons. (Mar. 9, 2004)" � County I, the earlier phase of this case, the Intervenor Salish Village Homeowners Association sought an award of attorney fees for defending the constitutionality of Initiative 776.  The Supreme Court denied the award.  Pierce County I, 150 Wn.2d at 441-42.  In this second appeal, the same Intervenors (now joined by Permanent Offense, another Intervenor below) have renewed their claim.  Br. App. at 47-49.  


	Washington courts traditionally follow the American rule in not awarding attorney fees as costs absent a contract, statute, or recognized equitable exception.  City of Seattle v. McCready, 131 Wn.2d 266, 273-74, 931 P.2d 156 (1997)� TA \l "City of Seattle v. McCready, �131 Wn.2d 266, 931 P.2d 156 (1997)" \s "City of Seattle v. McCready, 131 Wn.2d 266, 273-74, 931 P.2d 156 (1997)" \c 1 �, citing Rettkowski v. Dep’t of Ecology, 128 Wn.2d 508, 514, 910 P.2d 462 (1996)� TA \l "Rettkowski v. Dep’t of Ecology, �128 Wn.2d 508, 910 P.2d 462 (1996)" \s "Rettkowski v. Dep’t of Ecology, 128 Wn.2d 508, 514, 910 P.2d 462 (1996)" \c 1 �; State ex rel. Macri v. City of Bremerton, 8 Wn.2d 93, 113-14, 111 P.2d 612 (1941)� TA \l "State ex rel. Macri v. City of Bremerton, �8 Wn.2d 93, 111 P.2d 612 (1941)" \s "State ex rel. Macri v. City of Bremerton, 8 Wn.2d 93, 113-14, 111 P.2d 612 (1941)" \c 1 �.  Here, Permanent Offense asserts that it should be awarded attorney fees on a “common fund” equitable theory like that adopted by the Supreme Court in Weiss v. Bruno, 83 Wn.2d 911, 523 P.2d 915 (1974)� TA \l "Weiss v. Bruno, �83 Wn.2d 911, 523 P.2d 915 (1974)" \s "Weiss v. Bruno, 83 Wn.2d 911, 523 P.2d 915 (1974)" \c 1 �.  


	In Weiss, the plaintiffs had successfully challenged the constitu-tionality of certain legislative acts eventually found to have been unconstitutional.  The Court found that the plaintiffs had challenged the expenditure of public funds made pursuant to patently unconstitutional legislative and administrative actions, following a refusal by the appropriate official and agency to maintain such a challenge, and exercised its equity powers to award attorney fees to the plaintiffs citing the “common fund” theory.  Id� TA \s "Weiss v. Bruno, 83 Wn.2d 911, 523 P.2d 915 (1974)" �., at 914.�  


	As the Supreme Court pointed out in Pierce� TA \s "Pierce County v. State, 150 Wn.2d 422, 78 P.3d 640 (2003), as amended on denial of recons. (Mar. 9, 2004)" � County I, the Intervenors in this case are not like the plaintiffs in Weis� TA \s "Weiss v. Bruno, 83 Wn.2d 911, 523 P.2d 915 (1974)" �s.  In Phase I of this case, the State Attorney General vigorously defended the initiative against various facial constitutional claims.  In this second phase of the case, the issue is not whether I-776 is constitutional, but how the initiative can be fully implemented in light of the contractual rights asserted by Sound Transit on behalf of its bondholders.  Furthermore, Permanent Offense cannot show that it is “patently unconstitutional” to keep collecting Sound Transit’s MVET when the alternative would be to subject Sound Transit and the State to monetary damages for impairing the contract rights of the bondholders.  Thus, even if Permanent Offense were to prevail on some issue in this case, it would not meet the other criteria set forth in Weiss for granting attorney fees.  


CONCLUSION





	For the reasons stated above, this Court should uphold the statutes whose constitutionality is challenged.  This Court should affirm the trial court that the holders of Sound Transit’s 1999 bonds would suffer an unconstitutional impairment of contract rights if Sound Transit’s motor vehicle excise tax were not collected in such an amount and for such time as is sufficient to protect them.  Finally, this Court should deny the Appellants’ requests to recover attorney fees.  
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Laws of 1993, 1st Sp. Sess., ch. 23, § 62(8)	16


Laws of 1994, ch. 44	5


Laws of 1994, ch. 44, § 1	16


Laws of 1994, ch. 44, § 1(8)	16


Laws of 2003, ch. 1, § 6	32


RCW 4.16.160	13


RCW 15.66.010	31


RCW 36.57	21


RCW 36.57A	21


RCW 36.100	21, 22


RCW 36.102	21, 22


RCW 36.102.020	23


RCW 81.104	18, 32


RCW 81.104.060	19


RCW 81.104.090	19


RCW 81.104.100	19


RCW 81.104.140(10)	28


RCW 81.104.160	3, 28, 32


RCW 81.104.160(1)	27, 28


RCW 81.104.190	28


RCW 81.112.010	18


RCW 81.112.030	passim


RCW 81.112.030(8)	30


RCW 81.112.040	31


RCW 82.44	28


RCW 82.44.041	28


Constitutional Provisions


Const. art. I, § 19	20


Const. art. I, § 23	14, 33


Const. art. II, § 1	42


Const. Art. II, § 19	passim


Const. art. II, § 23	38


Const. art. II, § 28	20


Const. art. II, § 37	8, 9


Const. art. VII, § 9	24, 25, 26


Const. art. XI, §§ 4	19, 20


Const. art. XI, § 10	19, 20, 21


Const. art. XI, § 12	21, 24, 25, 26


Const. art. XI, § 16	19, 20


Const. art. XXXII	25





�  Permanent Offense has raised an additional issue concerning the payment of interest on county motor vehicle excise fees refunded to the taxpayers after the first phase of this case.  They seek relief against Respondents King County and Pierce County, and not directly against the State.  The State will therefore not address the issue in this brief.  


�  In the interest of clarity, the State will follow the Appellants’ practice of referring to themselves collectively as “Permanent Offense.”


�  With the concurrence of the original plaintiffs (Counties) and defendant (State), the superior court deferred consideration of the Sound Transit bond issue (as a condition to permitting the intervention of Sound Transit) because the “contract clause” issue threatened to complicate and delay the case.  The parties reasoned that if the case could be disposed of on other grounds, it would not be necessary to spend resources arguing the bond impairment issue.  By the same token, if the courts needed to reach the issue, it could easily be preserved for later review.  


�  The trial court also approved a plan for refunding to the taxpayers all of the county MVET which the State had been collecting while the case was pending.  By agreement, this revenue had been held in the state treasury pending the decision in Phase I of the case.  The Supreme Court decision upholding the validity of I-776 made it clear that the funds should be refunded to the taxpayers, and they were.  Permanent Offense has taken the position that the refunds should have borne interest, and has included the issue in this appeal.  The State concurs with the Counties that there was no basis for paying interest on the refunds.  


�  This issue is raised for the first time on appeal, and should not be considered.  See, e.g., In Re Disability Proceedings Against Diamondstone, 153 Wn.2d 430, 105 P.3d 1 (2005)� TA \l "In Re Disability Proceedings Against Diamondstone, �153 Wn.2d 430, 105 P.3d 1 (2005)" \s "In Re Disability Proceedings Against Diamondstone, 153 Wn.2d 430, 105 P.3d 1 (2005)" \c 1 �.  


�  In arguing that such a requirement exists, Permanent Offense relies on Parosa v. City of Tacoma, 57 Wn.2d 409, 357 P.2d 873 (1960).  However, Parosa is distinguishable from the case at hand.  Parosa involved a situation in which a statute (Laws of 1889-90, ch. 7, § 15, p. 141), was amended twice; once in 1941 and once in 1951.  Unlike this case, both amendments violated article II, section 37 and, hence, were invalid.  Accordingly, the Washington Supreme Court found that since both of the amendments were invalid, the original act was left unchanged.  Id. at 416-17.   


�  It is important to note that the constitutional claim raised here is completely unrelated to the enactment of Initiative 776.  Under the theory advanced by Permanent Offense, Sound Transit was never properly created and, therefore, had the power neither to contract nor to impose a motor vehicle excise tax.  If this is true, taxpayers are theoretically entitled to a full refund of all taxes collected from the beginning of Sound Transit’s existence, and the enactment of I-776 simply repealed a taxing authority that had never lawfully been exercised.  


�  At least one of the Intervenor Defendants, G. Dennis Vaughn, concedes that he resides within the boundaries of Sound Transit, and that “[h]e is a voter authorized to vote on the formation of Sound Transit pursuant to the requirements of RCW 81.112.030 as it existed in its original form and prior to the unconstitutional attempt of the 1993 State Legislature, acting in special session, to eliminate those voting rights.”  CP at 332-33.  


	�  The Salish Village Homeowners Association is acting for its members, not the State.  Their Complaint alleged that:  “The taxes repealed by I-776 are relied upon by Puget Sound Transit, are collected and expended to the Salish Village’s detriment.”  CP at 331.  The detriment complained of was not a generic concern of public-spirited individuals to enforce the terms of I-776.  Their concerns with Puget Sound Transit were very concrete.  They opposed a proposal by Sound Transit that would have blocked the views of condominium owners by locating a regional transit center on the campus of a hospital adjoining the Salish Village Condominium.  CP at 331.  The other Appellant, Permanent Offense, is an advocacy group that sponsors initiative measures but has made no showing why it should be credited as acting for the State in seeking to invalidate a state law.  


�  Although the 1993 version of the statute does not technically require a public vote to ratify the creation of a transit authority, it does require a public vote before the agency can impose taxes or begin to operate.  Had Sound Transit not obtained voter approval for its proposed projects and the taxes proposed to finance them, it would exist only on paper. 


�  Sound Transit was created on September 17, 1993, according to the Introduction to its Official Statement on the 1999 bond issue.  CP at 2390.


�  This provision has a close parallel in article II, section 28� TA \l "Wash. Const. art. II, section 28" \s "article II, section 28" \c 7 � of the constitution, which provides that:  “The legislature is prohibited from enacting any private or special laws in the following cases: . . . For granting corporate powers or privileges.”


�  Article XI, section 10� TA \s "article XI, section 10" � clearly does require a public vote on the incorporation of cities and towns, but the section is silent as to other categories of entities which might be created by statute.  


�  The plaintiffs in CLEAN� TA \s "CLEAN v. State, 130 Wn.2d 782, 928 P.2d 1054 (1996), as amended Jan. 13, 1997" � did not argue that the public facilities statute was defective for failure to require a public vote, or as an unconstitutional delegation to counties of the power to create municipal corporations.  


�  At least in theory, all three laws apply to an “open” category of counties.  At some time in the future, some other county or counties might qualify under one or more of these chapters.  


�  In this case, of course, the “appropriate entity” with which Sound Transit contracted was the department of licensing.  


�  The secretary or designee may have voting status on the board only by a vote of the majority of the other board members.  


�  The legislative power in this state may be exercised, of course, either by the elected legislature or by the people directly through the initiative process.  Const., art. II, § 1� TA \l "Wash. Const. art. II, § 1" \s "art. II, § 1" \c 7 �.  


�  Initiative 776 itself does not require Sound Transit to retire the bonds, although it urges that Sound Transit repay the bonds from other revenue sources.  This language was characterized as “precatory” in Pierce County� TA \s "Pierce County v. State, 150 Wn.2d 422, 78 P.3d 640 (2003), as amended on denial of recons. (Mar. 9, 2004)" � I.  The initiative provides no alternative security to the bondholders to compensate for repealing the MVET.  


�  In Weiss� TA \s "Weiss v. Bruno, 83 Wn.2d 911, 523 P.2d 915 (1974)" � as in this case, the Attorney General defended duly enacted legislation against a constitutional challenge.  The State is aware of no case other than Weiss in which the State was penalized, through an attorney fee award against the state treasury, for defending a state statute.  In this second phase of the case, the Attorney General is, as would be expected, defending the constitutionality of several duly enacted statutes which are challenged by Permanent Offense.  
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